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The ambit of QOCS considered (again): who
can recover costs in cases outside the
straightforward Claimant v Defendant
scenario? - Alice Nash, Hailsham Chambers

28/01/19. In Cartwright v Venduct Engineering Limited [2018] EWCA Civ 1654,
decided in July 2018, the Court of Appeal held that in a QOCS case with multiple
defendants, the ability to recover costs from damages pursuant to CPR r.44.14(1)
extended to all the defendants, not just the defendant who paid those damages.
Cartwright has subsequently been relied upon, with conflicting results, in two
County Court cases addressing the slightly different question of whether a
counterclaiming defendant is entitled to the protection of QOCS in relation to all the costs of the action
in which the claim and counterclaim were brought.

Multiple defendants

In Cartwright, the Claimant had sued several defendants for noise-induced hearing loss. He
compromised his claim against certain of the defendants by way of a Tomlin order which provided for
the payment of damages, and discontinued his claim against Venduct, meaning that a deemed award
of costs arose in Venduct's favour. Venduct sought to recover their costs from the payment made from
the other defendants.

The Court of Appeal held that there was nothing in the wording of CPR r.44(1) to suggest that the fund
from which a costs order could be met was specific to damages and interest payable by the defendant
seeking to enforce the costs order. The language of the rule was wide and could plainly encompass
the situation in which Defendant B had an order for costs against the Claimant which did not exceed
the amount of the order for damages and interest made in the Claimant’s favour against Defendant A
(see paragraphs 23-26 of the judgment).

However, the Court of Appeal went on to hold that it was not possible to read the rule as permitting
recovery where the damages and interest are payable pursuant to a Tomlin order. Essentially “an order
for damages and interest” means what it says: it does not mean “an order, or confidential schedule to
an order” or “a settlement ultimately enforceable by a court order.” Such an approach would also
create practical difficulties when cases were settled on a costs-inclusive basis (see paragraphs 47-48
of the judgment).

Given that there had not, in fact, been an order in the Claimant’s favour in Cartwright, the Court of
Appeal’s reasoning in relation to the enforceability of costs under r.44.14(1) by wholly successful
defendants is, strictly, obiter; but it does of course have considerable persuasive force. It is notable,
however, that in reaching its decision the Court of Appeal stated that the purpose of QOCS was to
protect claimants in personal injury cases from incurring a net loss. Is that wholly correct?

Certainly it seems clear that the rules are intended to have that effect, but the general effect of the
rules is also that a wholly successful defendant cannot expect to recover any costs — the quid pro quo
being that it is at no risk of paying success fees or ATE premiums. Further, if the interpretation of
Cartwright in the subsequent case of Waring (see below) is correct, the reasoning does not appear to
extend to circumstances where it is the defendant who brings in the additional party (because the
additional claim is a separate claim). It might be thought that the position should be no different where
the claimant happens to have chosen to sue another party at the same time — although it is of course
arguable that the claimant takes such a step at his or her own risk. It would presumably, though, be
open to a claimant — subject to the difficulties imposed by the limitation period — to avoid this result by
pursuing the defendants sequentially, in separate sets of proceedings.

It was submitted on behalf of the Claimant, and accepted by the Court of Appeal, that the same
reasoning would apply if the settlement arose as the result of acceptance of a Part 36 offer: the effect
of that is that the claim is stayed, and no order of the court is required in order for the obligation to pay
the settlement sum to come into effect.

However, under r.36.15(2), if a claimant has sued multiple defendants jointly or in the alternative, and
wishes to accept a Part 36 offer made by one, but not all of them, then unless the other defendants
consent to the acceptance of the offer, the court’s permission must be obtained to accept the offer. This
may afford an opportunity for the other defendants to argue that they should be paid costs from the
proposed settlement; but it is not obvious whether a court, asked to grant permission for the
acceptance of the offer, would have any power to order that acceptance was conditional upon the

S NEW EDITION OF THIS BEST
il SELLING BOOK

A clear but comprehensive guide to
> all aspects of the holiday sickness

3 claims process that can be utilised
by practitioners on a day-to-day
basis, in Claimant and Defendant practice. This
book has a focus on running a holiday sickness
claim in an efficient way post-Jackson, spotting
the winners and vetting the losing claims early on.
Paperback £49.99

More Info / Buy Now / Read FREE Chapter

Subscribe Here
Solicitors (Office)

Barristers (Individual)

£299+vat £149+vat

PIBULJ.COM - The UK's leading online PI journal

Pl Brieflipdate Law Jourmal

-
January 2019

Read Latest Issue

FREE PERSONAL INJURY NEWSLETTER |+ =

(et the latest case updates from barristers
mﬁummmﬂmﬁﬁﬂmﬂ

RTA Allegation
of Frulqu in :I=

Post-J En
The Hondbook

"

Y RTA Persongl

W Locons (ouazr i ol
LAWYER'S Iy Ciok:

Write for PIBULJ.COM

Get your name seen by around 12,000 readers of
our website and newsletters. Click here for more
information on writing for us.

Advertise on PIBULJ.COM


http://www.lawbriefpublishing.com/product/holidaysicknessclaims2ndedition/
http://www.lawbriefpublishing.com/product/holidaysicknessclaims2ndedition/
http://www.pibriefupdate.com/journal/
http://www.pibulj.com/content/menus-18423/menus/4783-january-2019-contents
http://www.pibulj.com/content/index.php/news-letter2
http://www.pibulj.com/content/books
http://www.pibulj.com/content/menus-18423/menus/1376-writing-for-pi-brief-update-law-journal
http://www.pibulj.com/content/index.php
http://www.pibulj.com/content/
http://www.pibulj.com/content/news-letter2
http://www.pibulj.com/content/latest-issue
http://www.pibulj.com/content/pibu-law-journal-71112
http://www.pibulj.com/content/pibulj-trial
http://www.pibulj.com/content/pibulj-tv
http://www.pibulj.com/content/subscribe-now
http://www.pibulj.com/content/cpd-information
http://www.pibulj.com/content/contributors
http://www.pibulj.com/content/books
http://www.pibulj.com/content/contact
http://www.pibulj.com/content/about
http://www.pibulj.com/content/search
http://www.pibulj.com/content/login-logout

successful defendants being able to enforce the deemed costs order that would arise on
discontinuance of the claim against them.

Counterclaiming_defendants

Cartwright was relied upon in Ketchion v McEwan [2018] 6 WLUK 625 in support of a submission,
which was accepted by HHJ Freeman, that a wide meaning was to be afforded to the term
“proceedings” in the QOCS rules, such that the claim and counterclaim were to be regarded as one set
of proceedings and the defendant was entitled to QOCS protection in relation to all the costs of the
action. The claimant, who had succeeded both in his claim against the defendant and in defeating the
defendant’s counterclaim (which included a claim for personal injuries and was therefore a claim to
which QOCS applied) was therefore not able to enforce the costs of his own successful claim.
However, two months later in Waring v McDonell [2018] 11 WLUK 203, HHJ Venn reached the
opposite conclusion. Following a careful analysis of Cartwright and Wagenaar v Weekend Travel Ltd
[2014] EWCA Civ 1105, she concluded that whilst the claim in Cartwright was one claim against six
defendants, such that costs could be enforced against damages by any one of the defendants, the
claim and counterclaim in the instant case were two “claims” for the purposes of the rules. The
defendant was entitled to QOCS protection only in relation to the costs of the counterclaim.

Leaving aside the question of whether the decision in Cartwright is correct, the interpretation of that
decision by HHJ Venn in Waring is, in the author’s view, to be preferred to that in Ketchion. There
seems no reason in principle why a defendant who would ordinarily expect to pay a successful
claimant’s costs should be able to escape that consequence purely by bringing a counterclaim for
personal injuries, and should the issue arise for decision at appellate level, it seems likely that her
interpretation will be endorsed.

Alice Nash
Hailsham Chambers

The author is a barrister at Hailsham Chambers and is a member of Hailsham Chambers’ specialist
costs team.
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Credit Hire Articles

We have now published more than 50 specialist
credit hire articles. A selection are shown below, or
see the complete list here. Subscribers can also
access, for free, the latest edition of Kevan & Ellis
on Credit Hire.

Editorial: Pre-Action Disclosure of
Financial Documents in Credit Hire
Cases - Aidan Ellis, Temple Garden
Chambers

30/11/18. As long ago as 2004, in
the course of carving out the
impecuniosity exception in

the parties “should be able t...

In Credit Hire circles, what goes
around comes around (again...):
Irving v Morgan Sindall PLC
considered - Jason Prosser, Leeper
Prosser Solicitors

30/07/18. In Credit hire
arguments go in circles, at least
that is the experience of the
writer (who has now been
engaged in conducting credit hire
claims for nearly 15 years), w...

FREE BOOK SAMPLE: Rates (From
'Ellis and Kevan on Credit Hire - 5th
Edition' by Aidan Ellis & Tim Kevan)

“Bev 01/12/16. “the major protection
= for the defendant and his insurers
is that the claimant can only
recover the ‘spot’ or market rate
- of hire”. So spoke the Court of
Appe...

Back to Basics: Should Credit Hire
be Stripped? - Gary Herring -
Horwich Farrelly Solicitors

11/09/14. In Dimond v Lovell the House of
Lords made it all seem so simple. In a case
where the claimant sought hire charges in the
princely sum of £346.63, it was held that ...
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Out of ‘Control’? Credit Hire and
CPR Part 31 - Gary Herring, Horwich
Farrelly Solicitors

10/04/14. Disputes relating to
disclosure remain an enduring
feature of credit hire litigation
and, largely to the
understandable annoyance of the
judiciary, are the source of mu...

Credit Hire and Storage Fraud -
Andrew Mckie, Clerksroom

17/03/14. Chapter 6 of 'RTA
Allegations of Fraud in a Post-
Jackson Era: The Handbook' by

BT R Andrew Mckie. Credit hire and
storage claims are proving some
of the most difficult ...

More:
Opoku v Tintas - Melanie Mooney, Keoghs

Too Little, Too Late: Robertson v Dixon (In the
Milton Keynes CC 19th April 2013) - Max
Withington, Horwich Farrelly

Editorial: Challenging Period of Hire - Aidan Ellis,
Temple Garden Chambers

Editorial: Opoku v Tintas: Court of Appeal on
Period of Hire - Aidan Ellis, Temple Garden
Chambers

The Sharp End of Employers’ Liability — Breach
and Causation Under the Personal Protective
Equipment Regulations 1992 - Andrew Roy, 12
King’s Bench Walk

Credit Hire: Enforceability Update - Gary Herring,
Keoghs LLP

What History tells us about
Collapsing Health Systems 2019 - Dr
Mark Burgin

!-_-" 30/01/19. Dr Mark Burgin BM
BCh (oxon) MRCGP looks to
history for clues of what it means
for a health system to collapse
and how to describe the pattern
mathematically.

There is a...

A Novel Approach to Loss of a
Chance Cases 2019 - Dr Mark Burgin
25/01/19. Dr. Mark Burgin BM
BCh (oxon) MRCGP discusses
how the law of causation has
.. become inconsistent and
® contrary to natural justice whilst
trying to decide loss of a chance

How PI experts can keep judges
happy by showing their working in
PI reports 2019 - Dr Mark Burgin
" 24/01/19. Dr. Mark Burgin BM
i ! } BCh (oxon) MRCGP examines
, the tension between the
instructions from claimant and
defendant solicitors from the
perspective of the expert’s duty to
th...

What does a Litigant in Person need
from their Medical Expert? 2019 - Dr
Mark Burgin

21/01/19. Dr Mark Burgin BM
BCh (oxon) MRCGP discusses
how to solve the challenges that
come LiPs instructions and how
to enjoy this complex type of
work.
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Legal Mind Case and Commentary
No 20 - Assessing Distress Post-
Cyber Breaches [Koch HCH,
Laraway A, Pelser C & Lamswood S
2018]

20/12/18. This is the twentieth in
~  aseries of Case reports and
Commentaries from Dr Koch and
colleagues.

Case : A recent case involving
data breaches is summarised below and
debate...

Artificial Intelligence and the
Professions 2018 - Dr Mark Burgin
o 19/12/18. Dr. Mark Burgin BM
}. B BCh (oxon) MRCGP explains
e o B how the recent advances in Al
E" 1 such as convolutional neural nets
* will change the everyday work of
the professional. (1)

Chang...
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Helping Doctors Who are Suicidal 2018 - Dr Mark
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Book Review - 'Clinical Practice and the Law: A
Legal Prima for Clinicians' by Giles Eyre
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